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-VA Disability Compensation & VA Pension
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-Veterans Benefits Administration Reports
-The PACT Act
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-Military Records
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-Civilian Medical Records for VA Purposes
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What You Need to Know About Your Client’s
Military Discharge (DD-214)

• What Information is Found on the DD‐214?
• Military Discharges Generally
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ADMINISTRATIVE DISCHARGES
• Honorable Discharge
• General (Under Honorable Conditions) Discharge
• Other‐Than‐Honorable Discharge
• Uncharacterized, or Entry‐Level Separation (ELS)
Discharge
PUNITIVE DISCHARGES
• Bad‐Conduct Discharge
• Dishonorable Discharge
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May qualify for a Veteran's pension if:
• Vet was discharged from service under other
than dishonorable conditions,
AND
• served 90 days or more of active duty with at
least 1 day during a period of wartime, or;
• permanently & totally disabled or are age 65 or
older.
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Vet also must have limited income and a limited
net worth or assets to qualify for a VA pension.
Net worth includes Veteran’s and spouse’s assets
and annual income.
When Veteran applies for Pension benefits,
he/she will need to report all of these assets and
income.
The 2022 asset limit for VA pension is $138,489
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Veteran (alone – no deps)
VA Housebound Pension Payments
◦ Veteran
◦ Married Veteran
◦ Surviving Spouse

Veteran – Aid & Attendance (A&A) Without
Dependents
Veteran -A&A With One Dependent
Surviving Spouse
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The VA pays the Veteran the difference between
his/her countable family income and the yearly
income limit which describes their situation
◦ (see prior chart).



This difference is generally paid in 12 equal
monthly payments rounded down to the nearest
dollar.
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What you must prove:
1) Veteran status- a person who served on active
duty and who was discharged honorably or other
than dishonorable
2) Current disability- veteran’s disability must exist
currently
3) Service connection- must show that the disability
is linked to an event/injury in service
4) Medical nexus- need medical opinion linking the
in service event/injury to the current disability
(“as likely as not” standard)
5) Compensation rates vary from 0%-100% or $0 to
$3,456 per month for veteran alone.
6) Additional amounts based on family size & other
factors
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VA
Appeals Modernization Act
(AMA)
February 19, 2019
Law Change
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Veterans Benefits Administration

Board of Veterans’ Appeals

The Claim
Establishes Effective Date

VBA Decision
(Improved Notice)

Higher-Level
Review
Same Evidence
125-Day Avg. Goal

Supplemental Claim

Appeal (NOD)

New Evidence
125-Day Avg. Goal

3 Options
365-Day Avg. Goal

120
Days

Except for appeals to the Court and
Supplemental Claims, all filing deadlines are
one year.

Court of Appeals for
Veterans Claims
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VBA
Supplemental Claim
•

Replaces “reconsiderations” and
“reopening” claims with “new
and material” evidence

•

VA will readjudicate a claim if
“new and relevant” evidence is
presented or identified with a
supplemental claim (open
record).

•

•

•
•

VA will assist in gathering new
and relevant evidence (duty to
assist).
Effective date for benefits is
always protected when
submitted within 1 year of prior
decision.

BVA
Higher-Level Review

•

More experienced VA employee
takes a second look at the same
evidence (closed record and no
duty to assist).

•

Option for a one-time telephonic
informal conference with the
higher-level reviewer to discuss
the error in the prior decision

•

De novo review with full difference
of opinion authority

•

Duty to assist errors returned to
lower-level for correction (quality
feedback)
Tracked and controlled under EP
030 series
Decisionmakers are Decision
Review Officers (DROs) and
Senior VSRs

•

Tracked and controlled under EP •
040 series
Decisionmakers are Veterans
Service Representatives
(VSRs) and Rating VSRs
(RVSRs)

Board Appeal
•

Evidence only docket: The appellant
may submit evidence within the 90 day
window following submission of the
NOD. The Board does not have a duty
to assist and the record is otherwise
closed.

•

Direct docket: The appellant receives
direct review by the Board of the
evidence that was before VBA in the
decision on appeal. The Board has a
365-day timeliness goal for this docket.
Quality feedback loop for VBA.

•

Hearing docket: The appellant will be
scheduled for a Board hearing.
Additionally, the appellant may submit
evidence within the 90 day window
following the scheduled hearing. The
Board does not have a duty to assist
and the record is otherwise
closed.
20
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Claims Inventory:
◦ Disability compensation and pension claims that have
been received by VA that requires development and a
decision by a VA claims processor:
 Current (August 2022): 605,760
 2021: 475,821
 2020: 408,194



Claims Backlog
◦ Subset of Claims Inventory, the backlog number
represents claims that have been awaiting a rating
decision for more than 125 days since receipt:
 Current: 159,701
 2021: 213,304
 2020: 68,222

21





VA Compensation Appeals Pending (Texas):
◦ Total:
 2022: 70,885
 2021: 49,561
o Texas Claims that have been awaiting a rating decision for
more than 125 days since receipt:
• 2022: 15,807
Board of Veterans’ Appeals (BVA)
◦ As of June 2022: 239,470 total appeals pending at BVA
◦ Average Days to Completion from filing of Appeal
(Notice of Disagreement);
 Direct Review (no new evidence or hearing): 359 days
 Evidence Submission, but no hearing: 371 days
 Hearing: 691 days
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The Sergeant First Class (SFC) Heath Robinson
Honoring our Promise to Address Comprehensive
Toxics (PACT) Act.
The PACT Act will bring these changes:
• Expands and extends eligibility for VA health care for Veterans with
toxic exposures and Veterans of the Vietnam, Gulf War, and post-9/11
eras.
• Adds more than 20 new presumptive conditions for burn pits and
other toxic exposures.
• Adds more presumptive-exposure locations for Agent Orange and
radiation
• Requires VA to provide a toxic exposure screening to every Veteran
enrolled in VA health care
◦ If you’re a Veteran or survivor, you can file claims now to apply for
PACT Act-related benefits.
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What does it mean to have a presumptive condition
for toxic exposure?
◦ To get a VA disability rating, Vet disability must connect to
military service. For many health conditions, Vet needs to
prove that his/her service caused your condition.
◦ But for some conditions, VA automatically assume (or
“presume”) that service caused your condition. VA calls
these “presumptive conditions.”
◦ VA considers a condition presumptive when it's established
by law or regulation.
◦ If Vet has a presumptive condition, Vet does not need to
prove that service caused the condition. Only need to meet
the service requirements for the presumption.
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Conditions have been added to the presumptive list for
“covered veterans,” effective August 10, 2022.
Defines a covered veteran as one of the following:
1. A veteran who, on or after August 2, 1990, performed
active military, naval, air, or space service while assigned
to a duty station in, including air space above:
-Bahrain, Iraq, Kuwait, Oman, Qatar, Saudi Arabia,
Somalia, United Arab Emirates
2. A veteran who, on or after September 11, 2001,
performed active military, naval, air, or space service,
while assigned to a duty station, including the airspace
above:
-Afghanistan, Djibouti, Egypt, Jordan, Lebanon, Syria
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Toxic Exposure Presumptives Effective Dates
◦ For toxic exposure presumptive claims, the effective dates
in the Act are listed below in following slides.
◦ If a veteran is terminally ill, homeless, in severe financial
difficulty, aged 85 or older, or can demonstrate other
acceptable cause, August 10, 2022, is the effective date for
claims.
◦ This also applies to Dependency and Indemnity
Compensation.
◦ Effective Dates: VA Implementation
 VA declared all 23 conditions presumptive from the date the
bill was signed.
 Eliminates phase in system shown on next slide.
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Added more than 20 burn pit and other toxic exposure
presumptive conditions based. This change expands
benefits for Gulf War era & post-9/11 Veterans.
These cancers are now presumptive:
•
•
•
•
•
•
•
•
•
•
•
•

Brain cancer (effective immediately)
Gastrointestinal cancer of any type (effective October 1, 2024)
Glioblastoma (effective immediately)
Head cancer of any type (effective October 1. 2024)
Kidney cancer (effective October 1, 2025)
Lymphatic cancer of any type (effective October 1, 2024)
Lymphoma of any type (effective October 1, 2024)
Melanoma (effective October 1, 2025)
Neck cancer (effective October 1, 2024)
Pancreatic cancer (effective October 1, 2024)
Reproductive cancer of any type (effective October 1, 2024)
Respiratory (breathing-related) cancer of any type (effective immediately)
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•

•
•
•
•
•
•
•

•
•
•
•

These illnesses are now presumptive:
Asthma that was diagnosed after service (effective immediately)
Chronic bronchitis (effective October 1, 2023)
Chronic obstructive pulmonary disease (COPD) (effective October 1, 2023)
Chronic rhinitis (effective immediately)
Chronic sinusitis (effective immediately)
Constrictive bronchiolitis or obliterative bronchiolitis (effective immediately)
Emphysema (effective immediately)
Granulomatous disease (effective immediately)
Interstitial lung disease (ILD) (effective immediately)
Pleuritis (effective immediately)
Pulmonary fibrosis (effective immediately)
Sarcoidosis (effective immediately)
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PACT Act, added 2 new Agent Orange presumptive
conditions:
• High blood pressure (also called hypertension)
• Monoclonal gammopathy of undetermined significance
(MGUS)
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PACT Act, added these 5 new locations to the list of
presumptive locations:
• Any U.S. or Royal Thai military base in Thailand from
January 9, 1962, through June 30, 1976
• Laos from December 1, 1965, through September 30, 1969
• Cambodia at Mimot or Krek, Kampong Cham Province from
April 16, 1969, through April 30, 1969
• Guam or American Samoa or in the territorial waters off of
Guam or American Samoa from Jan 9, 1962 - Jul 30, 1980
• Johnston Atoll or on a ship that called at Johnston Atoll from
January 1, 1972, through September 30, 1977
If Vet served on active duty in any of these locations, VA will
automatically assume (or “presume”) the Vet had exposure
to Agent Orange.
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Added these 3 new response efforts to the list of
presumptive locations:
• Cleanup of Enewetak Atoll, from January 1, 1977,
through December 31, 1980
• Cleanup of the Air Force B-52 bomber carrying nuclear
weapons off the coast of Palomares, Spain, from January
17, 1966, through March 31, 1967
• Response to the fire onboard an Air Force B-52 bomber
carrying nuclear weapons near Thule Air Force Base in
Greenland from January 21, 1968, to September 25, 1968



If Vet took part in any of these efforts, VA will
automatically assume (or “presume”) that he/she
had exposure to radiation.
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Surviving family member of a Veteran, may be eligible
for these benefits:
• A monthly VA Dependency and Indemnity Compensation
(VA DIC) payment. May qualify if a surviving spouse,
dependent child, or parent of a Veteran who died from a
service-connected disability.
• A one-time accrued benefits payment. May qualify if
surviving spouse, dependent child, or dependent parent of a
Veteran who we owed unpaid benefits at the time of their
death.
• A Survivors Pension. May qualify if you’re the surviving
spouse or child of a Veteran with wartime service.
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People who were at Camp Lejeune between
August 1, 1953, and December 31, 1987, for 30 days or
more are eligible to file suit.
◦ Veterans, family members, non-military workers (civilian
contractors), and others who were exposed between these
dates may qualify for a lawsuit.



Water contamination at the base included multiple
volatile organic compounds such as:
◦ tetrachloroethylene, trichloroethylene, vinyl chloride, and
benzene



Base residents and workers drank, bathed in, cooked
with, and used for decades.
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Upwards of one million people were exposed to toxic
chemicals in the Camp Lejeune water supply.
People exposed to the water have suffered from various types
of cancer, Parkinson’s Disease, birth defects, and other
serious and often deadly medical conditions.
Impacted people will be able to recover compensation for
their injuries, medical costs, emotional harm, and any other
applicable damages – including wrongful death.
The Act requires the completion of an administrative process
prior to the filing of a lawsuit.
All claims ripe for filing suit must be filed in the U.S. District
Court: Eastern District of North Carolina.
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The Camp Lejeune Justice Act is broad, allowing not just those
who were on active duty to participate.
Those able to file claims for compensation include:
• Military family members present at the base
• Non-military staff
• Other exposed civilians (contractors)

•

Statute of Limitations
• Two years after the enactment of the Act
• 180 days after the date which the claim is denied
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What Could Change A Camp Lejeune Lawsuit Award?








The legislation provides multiple offsets for awards granted from
the lawsuit.
This means there are some current benefits a Veteran or a family
member could be receiving due to a health issue from Camp
Lejeune which would decrease the amount of an award from this
lawsuit.

For a Veteran currently receiving VA benefits for service
connected injuries sustained at Camp Lejeune, there will be an
offset to the award based on your disability award, payment, or
benefit.
There are also offsets for Medicare, Medicaid, and SSDI benefits
presented in this bill.
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Disability Compensation
◦ VA disability compensation payments are reduced if a Veteran is
convicted of a felony and imprisoned for more than 60 days.
◦ Veterans rated 20 percent or more are limited to the 10 percent
disability rate ($136.24 per month (2018)/ $152.64 for 2022).
◦ For a Veteran whose disability rating is 10 percent, the payment is
reduced by one-half.
◦ Once a Veteran is released from prison, compensation payments
may be reinstated based upon the severity of the service
connected disability(ies) at that time.
◦ Payments are not reduced for recipients participating in work
release programs, residing in halfway houses (also known as
"residential re-entry centers"), or under community control.
◦ Failure to notify VA of a Veteran's incarceration could result in the
loss of all financial benefits until the overpayment is recovered.
https://www.benefits.va.gov/persona/veteran-incarcerated.asp
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Pension
◦ Veterans in receipt of VA pension will have payments terminated
effective the 61st day after imprisonment in a Federal, State, or
local penal institution for conviction of a felony or misdemeanor.
◦ Payments may be resumed upon release from prison if the
Veteran meets VA eligibility requirements.
◦ Failure to notify VA of a Veteran's incarceration could result in the
loss of all financial benefits until the overpayment is recovered.
https://www.benefits.va.gov/persona/veteran-incarcerated.asp
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Apportionment to Spouse or Children
◦ All or part of the compensation not paid to an incarcerated
Veteran may be apportioned to the Veteran's spouse, child or
children, and dependent parents on the basis of individual need.
◦ In determining individual need, consideration shall be given to
such factors as the claimant's income and living expenses, the
amount of compensation available to be apportioned, the needs
and living expenses of other claimants as well as any special
needs, if any, of all claimants.
◦ No apportionment will be made if the Veteran is a fugitive felon as
will be defined later in presentation.

https://www.benefits.va.gov/persona/veteran-incarcerated.asp

39



Education Benefits
◦ Beneficiaries incarcerated for other than a felony can receive full
monthly benefits, if otherwise entitled.
◦ Convicted felons residing in halfway houses (also known as
"residential re-entry centers"), or participating in work-release
programs also can receive full monthly benefits.
◦ Claimants incarcerated for a felony conviction can be paid only
the costs of tuition, fees, and necessary books, equipment, and
supplies.
◦ VA cannot make payments for tuition, fees, books, equipment, or
supplies if another Federal State or local program pays these
costs in full.
◦ If another government program pays only a part of the cost of
tuition, fees, books, equipment, or supplies, VA can authorize the
incarcerated claimant payment for the remaining part of the costs.
40

2022:
100% for Vet &
Child is equal to
$3,456.30
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Veteran’s VA disability rate in 2018 at 100% would
have been $3,190 per month
If paid at 10% rate it would be $136 per month
$3,190 – 136 = $3,054 loss per month
Loss of VA Disability Compensation per year
One year: 10 x $3,054 = $30,540
Two years: 22 x $3,054 = $67,188
Three years: 34 x $3,054 = $103,836
Four years: 46 x $3,054 = $140,484
Five years: 58 x $3,054 = $177,132
Six years: 70 x $3,054 = $213,780
Seven years: 82 x $3,054 = $250,428
Eight years: 94 x $3,054 = $287,076
Nine years: 106 x $3,054 = $323,724
Ten years: 118 x $3,054 = $360,372
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Sentencing – Impact on VA Disability Benefits
◦ Sentencing Direct Exam Questions
 Example in materials

◦ DD214
◦ VA Letter: Current Disability Compensation
 Client can get from VA E-Benefits website

◦ Veterans Compensation Benefits Rate Tables Effective 12/1/2021
 https://www.benefits.va.gov/COMPENSATION/resources_comp01.asp

◦ VA website on Incarcerated Veterans:

 https://www.benefits.va.gov/persona/veteran-incarcerated.asp

◦ VA Fact Sheet on Incarcerated Veterans:

 https://www.benefits.va.gov/BENEFITS/factsheets/misc/incarcerated.pdf
43

Prosecutor argued for 10 years in jail
 Sentence from Judge


◦ 10 years Deferred Adjudication
◦ Fine
◦ Community Service
◦ Serve 100 days in jail,
 first 50 day for day,
 the remaining 50 days
 Saturday & Sunday on work release
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Question:
◦ Whether a Veteran being held in a State Hospital was in confinement for
purposes of 38 U.S.C § 5313(c), which limits the payment of VA disability
compensation to persons that are incarcerated for a conviction of a felony?
◦ U.S. Court of Appeals for the Federal Circuit:
 Philbrook v. McDonough, 15 F.4th 1117, No. 2020-2233 (October 8, 2021),
 The Veteran was remanded to the custody of the Oregon State Hospital.
Initially, the VA, the Board of Veterans Appeals, and the Court of Appeals for
Veterans Claims found that the Veteran was “incarcerated” in a “correctional
facility” per the statutory language prohibiting an award of VA disability
compensation.
 The Federal Circuit held that the plain language of 38 U.S.C § 5313(c) did not
apply to the Veteran’s confinement in a “mental institution”. It held the
Veteran was not confined to a “penal institutional or correctional facility.”
The court held that a “correctional facility” cannot encompass a hospital that
treats civil patients, and a hospital cannot be a correctional facility for some
patients and not others. The Court held that the Veteran was not barred from
receiving VA disability compensation.



https://www.govinfo.gov/content/pkg/USCOURTS-ca13-20-02233/pdf/USCOURTS-ca13-20-02233-0.pdf.
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Resumption of VA Benefits upon release
◦ The VA benefit will be resumed the date of
release from incarceration if the VA receives
notice of release within one (1) year following
release;
◦ Otherwise the VA benefit shall be resumed the
date of receipt of notice of release.

46





VA is prohibited from providing or continuing health
care service (including medication) or VA benefits to
Veterans and beneficiaries identified as a “fugitive
felon.”
A Fugitive Felon is defined as a person who is:
◦ Fleeing to avoid prosecution, or custody or confinement after
conviction, for an offense, or an attempt to commit an
offense, which is felony* under the laws of the place from
which the person flees, or
◦ Violates a condition of probation imposed for commission of
a felony under Federal or State law.
*The term felony includes a high misdemeanor under the laws

of a State which characterizes as high misdemeanors offenses
that would be felony offenses under Federal law.
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VA will mail a letter to the Veteran or beneficiary
identified as a fugitive felon to inform them of their
status and termination of all VA benefits.
VA cannot pay for any alternative care while in
Fugitive Felon status and the VA will bill the
Veteran and/or beneficiaries for all VA provided
care received while in fugitive felon status.
The fugitive felon’s VA benefits file/records and
medical file/records will be “flagged.”
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Resolving Fugitive Felon Status:
◦ Persons identified as a fugitive felon must contact the
Originating Agency that issued a felony warrant if it is
believe:





An error was made, such as mistaken identity.
The warrant should be cancelled.
The warrant has been satisfied by arrest or surrender.
There are other reasons, which would resolve the warrant.

◦ Evidence that the warrant has been satisfied should be
provided to the VA.
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The fact that a warrant has been dismissed,
recalled, quashed, or otherwise cleared does not
mean that no action is required on the fugitive
referral, unless it has been established that the
warrant was cleared effective on or before the date
the beneficiary went in fugitive status.
In most cases in which a warrant is dismissed,
recalled, or quashed, there was still a valid warrant
up to the date the warrant was cleared, so VA
benefits are subject to adjustment from the warrant
date until the recall/dismissal/quash date.
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Official Military Personnel File (OMPF)
◦ Request at beginning of case due to length of time
to get records
◦ No cost
◦ Contains some Service Treatment Records
◦ Contains disciplinary actions, awards,
combat/deployment information
◦ Have it sent to Attorney
◦ Generally receive CD/DVD



Military Medical Records and Alcohol & Drug
Treatment Records
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https://www.archives.gov/veterans/military-service-records/standard-form-180.html
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https://www.hrc.army.mil/TAGD/Accessing%20or%20Requesting%20Your%20Official%20Military%20Personnel%20File%20Docu
ments.
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VA medical records
◦ Can obtain free of costs within weeks
◦ Who request?
 Vet for self
 Attorney can request with Vet signature





Private/Civilian Medical Records for Veteran
benefits in Texas (discussed later)
VA Claims file (discussed later)
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Texas Health & Safety Code § 161.201,
Subchapter M, Medical or Mental Health
◦ If using records to obtain SSA or VA benefits



Texas Health and Safety Code § 161.202.
Issues:



◦ May need to educate the provider of the law
◦ Medical record companies located outside of Texas
◦ Send letter with copy of the law
61
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VA Benefits Claims File (C-File)
◦ Request at beginning of case due to length of time
to get records (6-12 months currently)
◦ No cost
What is in a C-File?
How to get a C-File?
◦ Client
◦ Attorney
What do you receive?
Time
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“Should” contain military records, military treatment records, VA treatment
records, and VA claims documents
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Attorney Phil Cozzoni
2410 Shawnee Bypass, Suite G/02/; Muskogee, OK 74401
Telephone: 202-369-8292 / FAX: 202-495-6283
Email: Philip.Cozzoni@va.gov
Attorney Jeff Stacey
Chief Counsel, Continental District (AR,CO,LA,MS,MT,OK,TX,UT,WY)
P.O. Box 25126; Denver, CO 80225
Telephone: 303-914-5810
Email: Jeffrey.Stacey@va.gov
Temple VA Attorneys primarily handle employment law issues:
◦ Janet Harford: Janet.Harford@va.gov
◦ Andy Wallander: Andrew.Wallander@va.gov
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