
Preservation of 
Error

How to win while losing



It is up to you.

“You might not win every fight.  
But they ought to know they were in one.”

Norma Maselli



But you know this ….









What we need to do.

Trial Lawyers Need to Know 
these rules.



TRAP

– They are called that for a reason.



TRAP 33.1

– Timely

– Specific

– A Ruling

– Also TRE 103



Timely

– The objection must be timely; that is, the defense must have objected to the evidence, if 

possible, before it was actually admitted. If this was not possible, the 

defense must have objected as soon as the objectionable 

nature of the evidence became apparent …

Ethington v. State, 819 S.W.2d 854, 858 (Tex. Crim. App. 1991)



Timely

– Must continue to object each time inadmissible evidence 
is offered.

Ethington v. State, 

– 819 S.W.2d 854, 858 (Tex. Crim. App. 1991)



Specific

– … stated the grounds for the ruling that the 

complaining party sought from the trial court with 

sufficient specificity to make the trial court aware 

of the complaint, unless the specific grounds were 

apparent from the context;

Tex. R. App. P. 33.1



Get a Ruling 



First exception

– Defense counsel must object every time allegedly inadmissible evidence 

is offered unless counsel obtains a running objection or requests a 

hearing outside the presence of the jury. 

– Martinez v. State, 98 S.W.3d 189, 193 (Tex. Crim. App. 2003).

– (Katherine Switzer)



Second Exception

– (b) Not Needing to Renew an Objection. When the court hears a 

party's objections outside the presence of the jury and rules that 

evidence is admissible, a party need not renew an objection to 

preserve a claim of error for appeal.

TX R EVID Rule 103



Sample Objection

– Your honor, 

– (1) I object 

– (2) to any testimony by this proposed witness 

– (3) on the ground that this person is incompetent under Rule 601 to be a 

witness … and 

– ((4) it would violate due process and due course of law to allow the testimony.)



Texas Rule of Evidence 103(a)(2)

– (a) Preserving a Claim of Error. A party may claim error in a ruling to admit or 
exclude evidence only if the error affects a substantial right of the party and: 

– (2) if the ruling excludes evidence, a party informs the court of its substance by 
an offer of proof, unless the substance was apparent from the context. 



Offer of Proof  -- TRE 103 (c)

– (c) Court’s Statement About the Ruling; Directing an Offer of Proof. The court 

must allow a party to make an offer of proof outside the jury’s 
presence as soon as practicable—and before the court reads its 
charge to the jury. The court may make any statement about the character or 
form of the evidence, the objection made, and the ruling. At a party’s request, 
the court must direct that an offer of proof be made in question-and answer 
form. Or the court may do so on its own. 



– “The Court has excluded testimony by _______ about 

______________. The witness _________ would have testified 

that _____________________.” “Judge, this evidence is 

admissible, relevant, and needed for _______________. Without 

this evidence, Mr. Smith is not able to defend his case in violation 

of due process and the right to a fair trial. We are harmed from this 

exclusion because _________________. No other witness can 

present this exact testimony and Mr. Smith needs it for his 

constitutional right to a fair trial.” 

Offers of Proof



If you want evidence out …

– MUST Object before it comes in.



If your objection is sustained …

– You MUST ask for a limiting instruction.
– Ask that the jury disregard any question or 

possible answer the witness gave …

– Ask that the jury be given a limiting 
instruction TRE 105



Have you preserved error?

– If judge grants, your request and instructs the jury …



No!     Ask for a mistrial.

– Only when the judge denies the mistrial 
have you preserved error.



YOU MUST LOSE THE 
OBJECTION

– To have a chance of winning on appeal.



– Objection.

– Sustained.

– I’d like a limiting instruction.

– Jury, please disregard.

– Judge, I am moving for a mistrial.  It was too prejudicial. 

– Denied. (NOW IT IS PRESERVED).



THINK DIFFERENT



The Constitution



NOT just Hearsay – Confrontation Clause



Not just Relevance

– Denying your client Due Process and Due Course of Law



Not just 403/404 - Extraneous Offenses 

– Denying Due Process and Fair Trial



Due Process

– NOT Leading 

– NOT Argumentative 

– NOT Non-responsive

– Not Speculation



The Why
44.2. Reversible Error in Criminal Cases 

– (a) Constitutional Error. If the appellate record in a 
criminal case reveals constitutional error that is subject 
to harmless error review, the court of appeals must 
reverse a judgment of conviction or punishment 

unless the court determines beyond a 
reasonable doubt that the error did not 
contribute to the conviction or punishment. 



Booooooooooo …….

– (b) Other Errors. Any other error, defect, 
irregularity, or variance that does not affect 
substantial rights must be disregarded.



When in doubt …

– Evidence AND Constitution

– Precluded Evidence

– WHY you needed precluded evidence

– HOW this denied you your right to a constitutionally 
required fair trial …



Creating Error



McGirt v. Oklahoma, 140 S.Ct. 2452 (2020)
Sharp v. Murphy, 140 S.Ct. 2412 (2020).



McGirt v. Oklahoma, 140 S. Ct. 2452, 2459 (2020)

– On the far end of the Trail of Tears was a promise. Forced to leave their ancestral lands in Georgia and 

Alabama, the Creek Nation received assurances that their new lands in the West would be secure forever. In 

exchange for ceding “all their land, East of the Mississippi river,” the U. S. government agreed by treaty that 

“[t]he Creek country west of the Mississippi shall be solemnly guarantied to the Creek Indians.” Treaty With 

the Creeks, Arts. I, XIV, Mar. 24, 1832, 7 Stat. 366, 368 (1832 Treaty). Both parties settled on boundary lines 

for a new and “permanent home to the whole Creek nation,” located in what is now Oklahoma. Treaty With 

the Creeks, preamble, Feb. 14, 1833, 7 Stat. 418 (1833 Treaty). The government further promised that “[no] 

State or Territory [shall] ever have a right to pass laws for the government of such Indians, but they shall be 

allowed to govern themselves.” 1832 Treaty, Art. XIV, 7 Stat. 368.

– Today we are asked whether the land these treaties promised remains an Indian reservation for purposes of 

federal criminal law. Because Congress has not said otherwise, we hold the government to its word.



Sharp v. Murphy, 140 S. Ct.2412 (2020)
– Opinion

– Per Curiam.

– The judgment of the United States Court of Appeals for 
the Tenth Circuit is affirmed for the reasons stated 
in McGirt v. Oklahoma, ––– U.S. ––––, 140 S.Ct. 2452, ––
– L.Ed.2d –––– (2020).

– It is so ordered.

– Justice GORSUCH took no part in the consideration or 
decision of this case.

– Offense happened August 1999





Lisa McCalmont

– What Ms. McCalmont then discovered, drawing on her geological training, only 

complicated matters. Indians had sold and transferred most but not all of their 

rights to the western half of that stretch of Vernon Road. The surface rights 

were gone, as were eleven-twelfths of the mineral rights.

– Is the remaining twelfth enough to spare Mr. Murphy?

– https://www.nytimes.com/2007/02/05/us/05bar.html





Time limit with voir dire

– : (1) whether the complaining party 
attempted to prolong the voir dire, and 

– (2) whether the questions that the party 
was not permitted to ask were proper 
voir dire questions. 



Put those questions in the 
record.
– When the judge denies your request for more time – You win!  

– You have now planted error.



Jury charge requests

– If you do not ask - you will not receive. 

– Texas Pattern Jury Charges vs. what we receive: 

– “...a six-page impenetrable forest of legal “argle-bargle” 

– Reeves v. State, 420 S.W.3d 812, 817 (Tex. Crim. App. 2013).



What can you do

– Article 36.14 of the Texas Code of Criminal Procedure states in part: [I]n each 

felony case … tried in a court of record, the judge shall, before the argument 

begins, deliver to the jury…a written charge distinctly setting forth the law 

applicable to the case.



What if the court denies your 
request?
– You win.  

– Now you have an appellate issue that you planted in the record.



TRAPS FOR THE UNWARY

– Where do things go wrong ...



Pretrial Motions

– Fail to get a ruling 
– Fail to argue Federal and State Constitution

– Untimely file



Motions to Suppress 

– Must explain the constitutional nature of the objection.

– A motion to suppress is nothing more than a 

specialized objection to the admission of evidence.

– See Martinez v. State, 17 S.W.3d 677, 682–83 (Tex.Crim.App.2000). 



Motion for Change of Venue

(7) Motions for change of venue by the State or the 
defendant; provided, however, that such motions for 
change of venue, if overruled at the pre-trial hearing, may 
be renewed by the State or the defendant during the voir
dire examination of the jury;

Tex. Crim. Proc. Code Ann. § 28.01 (West)



Motion for Continuance

A criminal action may be continued on the written motion of 

the State or of the defendant, upon sufficient cause shown; 

which cause shall be fully set forth in the motion. A continuance 

may be only for as long as is necessary.

Tex. Crim. Proc. Code Ann. § 29.03 (West)



– All motions for continuance must be sworn to by a 
person having personal knowledge of the facts relied on 
for the continuance.

Tex. Crim. Proc. Code Ann. § 29.08 (West)



Statute of Limitations

– Can be waived!

– File pretrial writ or motion to dismiss indictment.



Indictments

– Must be challenged pretrial.  

– Motion to Quash

– Cannot be raised for the first time on appeal.



Enhancements

– TEX. PENAL CODE ANN. § 12.42

– Notice must be given.  “Prior convictions used as enhancements must be pled in 
some form, but they need not be pled in the indictment—although it is 
permissible and perhaps preferable to do so.”

Brooks v. State, 957 S.W.2d 30, 34 (Tex. Crim. App. 1997)



Finality 

– Appealed case – conviction is final when the appellate court issues its mandate 
affirming the conviction.  Beal v. State, 91 S.W.3d 794, 795 (Tex. Crim. App. 
2002).

– The law is clear that convictions that have been suspended and probation 
granted, are not final convictions for purposes of felony enhancements. Ex parte 
Murchinson, 560 S.W.2d 654, 656 (Tex. Crim. App. 1978).

– Non-appealed case – conviction is final on date of judgment if no notice of 
appeal filed. Johnson v. State, 583 S.W.2d 399, 402 (Tex. Crim. App. 1979).



Sequence of Prior Convictions

– at “[t]he [chronological] sequence of events must be proved as follows: (1) the 
first conviction becomes final; (2) the offense leading to a later conviction is 
committed; (3) the later conviction becomes final; (4) the offense for which 
defendant presently stands accused is committed.”

Jordan v. State, 256 S.W.3d 286, 290–91 (Tex. Crim. App. 2008)



Batson

– Three-step inquiry:

– (1) the defendant must make a prima facie showing that 
a venire member was peremptorily excluded because of race;

– (2) the State must provide race-neutral reasons for the 
challenged peremptory strike; and

– (3) the defendant must rebut the State's explanations. 

– See Tex.Code Crim. Proc. Ann. art. 35.261(a) 



JEB – Discrimination against women
511 U.S. 127 (1994)

– The Equal Protection Clause guarantees each person … 
the right not to be excluded summarily because of 
discriminatory and stereotypical presumptions that 
reflect and reinforce patterns of historical 
discrimination.”



You lose your Batson or J.E.B. 
objection?
– You win.

– You planted error in the record.



Extending Batson & J.E.B.?

– Why is this still the law: 

– Litigants may use peremptory challenges to exclude persons from service on 
juries in individual cases on basis of their religious affiliation. 

– Casarez v. State, 913 S.W.2d 468 (Tex. Crim. App. 1994), on reh'g (Dec. 13, 1995) 



Judge’s Remarks

– Object under Sixth Amendment, Texas Constitution Art. 
1, Sec. 10, 15

– - Object under Tex. Code Crim. Proc. Ann. art 38.05



Judicial Bias

– Object under TRAP 33.1 

– See U.S. Const. amends. V, VI, XIV

– Tex. Const. art. 1 § 19



Handle Evidentiary Issues 
Pretrial





Final Thoughts

– 1. Rarely seen someone object “too much.”

– 2. Put on the RECORD why this harms you

– 3. OK to use civil cases for evidentiary issues

– 4. Have an objection written out - you know what they 
are going to try and do



Plant Error

The lessons of McGirt are there for all of us.



Which Type of Lawyer are You?

– The Bad Lawyer Misses Issues

– The Good Lawyer Spots Issues

– The Great Lawyer Creates Issues



Contact Me!

– Jani Maselli Wood

– 713-274-6700

– Jani.Maselli@pdo.hctx.net
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